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CIPARTE EDWARLES,

0 Deciovn Ocroser 91r, 1900,

1 oaxp Howenwrys, Cineorr Jenge,
av Perny, J., Ansgxr,

saies by a Joint Resolution, “To Provide

- Islunda to the United States,” approved

ciled inter alia, that “the municipad Jegisia-

il ® % & % pot Inconsistent with this

iy to the Conatitution of the United States

n fores untll the m.l’ﬁ of the United

. crmine.” On August 12th, A, D. 1808, thers

nctions held in Honoluln at which the

vis formerly notified by the United States

wod Envoy Extraordinary of the adoption

reolution aforesald and at which the Ha-

lo in nnequivoenl transfer and cessiog of it
Held

<iage of the Joint Resolution above quoted

the Hawalinn [slands contrary to the

o States was er ol *ribae and not by {mpli-

nd consed to be of foree or effect after the

1 1854 The question as to whether the joint

(o operste as & repeal of Hawallan muni-

¢ to the Constitution of the United States,

vo or on the 12th day of August, A. D. 1898,

Ay , v the declsion of this case.

ipon trial for an Infamous erime in the
: drer Angest 12t 1898, without having been first
wor could Bae be convictad of such crime

diet of twelve jurors,

A oy vwa of 1807 providiog for the finding of an
Fudge. and that part of Section 1345 of
thoriging nine jurors to return a verdiet in
pal legisiation contrary to the Constitution
i I» o9l and vold,
el famons crime” within the meaning of the Fifth
' ttlon of the United States,
having been put to his trial on the 16th
\ npon an “ladictment”—aso-ealled. found
eo charging him with the crime of sodomy and there-
t lews than unanimous, is entitled to be dis-
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(ON OF THE COURT BY GALBRAITH. I

(Frear, C.J., @ssenting.)

woan original proceeding on o writ of habeas corpus
|

gt o the petition of George L. FA‘*IH]!, and the returmn
' anl
wtitoner was churged on an indietment found by the Cir-
wt Jodge of the Firt Cirenit, Island of Ounhu, Hawaiian
offense of an attempt to commit sodomy; was
wel on the 16th day of August, A, D., 1808, by
£ ten of the twelve jurors, and senteneed by the
niment at hard labor for a term of five years, The
stur whmits that e is now held in the Oshn Prison, Territory
o under the commitment issued in pursnance of the
saniction and wntence as alleged in the petition.

e indictient against the petitioner was returned under
Penal Code of 1807 of the Repablic of Hawaii,
vhioh rvu Ihe necessary bills of indictment shall be duly
Vlvgnl prosecuting officer, and be duly presented to
wpmading Judge of the co ot before the arrsignment of the
wel judge shel'. ofter examination, eertify upon
ndictment whether he finds the same a true bill.”

f the eode relative to the verdiet of juries reads
1345, No jury for the trial of any case civil
eeaminal, <hall he less than twelve in number; but when nine

Lagree upon a verdiet, they may render the same
t shall be as valid and binding nwpon the parties
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mtonded by the petitioner. that his indictmment, convie-
v were voul, and his detention s now i“"gal’ in

vas placed upon trial for an infamous erime without

by & grond ey and was convieted l._v the Iu'lllnrir}.
Pajury and thus denied the rights and privileges guar-
v Oth and 6th Amendments of the Constitu-

i tesl ~tilee.
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ol on behalf of the Territory that the petitioner
ctedd under the laws of the Republie of Hawaii,
fCongress had, st that time, extended the Constitu-
United States to the Hawaiian Islands, and
. or any other parta of the Constitution of
vire not in foree on the Hawaiian Islands, at
nviction and sentence, to-wit, Aug. 16th, 1808,
ot the question raised in this ease we cannot
of the long and laborions struggle for the
te Hawniian Tslands to the United States, ex-
il of nearly half o century and ending with
Toint Resolution by the United States Con-
by President MeKinley on the Tth day of
¢t forget the fact that one of the strong argn-
that Ameriean civilization had long
hew ialands and its people and institutions
v udapt themselves to and be assimilated

imd government. .
{ She Hepublic of Hawaii, u.lulrlﬂl i 1804,
I'he President, with the approval of
cuprissly authoriged and empowered to
tieal or Commervial Union between the

i nel 1 U nited States of America, subject
Art. 3.

. wiw negotiated by the llrpﬂﬂm!uti\'r-‘
el the I:l']m'-lic' of Hawaii in February

¢ Senate ™

. from the consideration of the Unitedd
' . Jdent, in March following, and another
[Tih, 1507, This Jast treaty was pend-

| States Senate for ratifieation when the
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nopart o follows:

St eT pesorerios”
PR HAW ALIAN LANDS TO THE USNITED

STATEA.

nient of the Rc-pulnlic‘ of Huwuii llm'in‘ﬂ.
« consent, in the manner provided by its
Jutely and without reserve to the [. mte:cl
Aits of sovereignty of whatsoever kind in
[Jands and their de and also
the United States t abeolute fee and
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buildings or edifices, ports, harbors, tary cquipment, and all gress of the United States shall otherwise dctermine.”
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he Government of the Hawaiian Islan
right and appurtenance thereunto a ming; therefore,
“Resolved by the Senate and the Hdhse of Representatives of
the United States of America in Oongress assembled, that said
cﬂuim.: is accepted, ratified and confirmed, and that the said
Hawaiian Islands and their dependencies be, and they are hereby
annexed as a part of the territory of the United States, and are
subject to the sovereign dominion thereof, atd that all and singu-

lar the property and rights hercinbefore mentioned are vested in
the United States of America.” * * * % # % &The exist-

ing treaties of the Hawaiian Islande with foreign nations
shall forthwith cease and determine, being replaced by such
treaties as may exist, or as may be hereafter concludéd between
the United States and such foreign nation. The municipal leg-
islation of the Hawaiian Tslands, not enacted for the fulfillment
of the treaties so extinguished, and not inconsistent with this
Joint Resolution nor contrary to the Constitution of‘he, United
States nor to any existing treaty of the United States, shall re-
main in force until the Congress of the United States shall other-
wise determine.” 30 U7, S, Statutes at Large p. 750.

On the 12th day of August, A. D., 1808, four days prior to
the eonvietion of the petitioner, the ceremonies attending the
formal transfer of the sovereignty and public property of the
Republie of Hawaii oceurred; the Hawaiian flag was lowereld
from the Capitol Building and the American flag raised into
place. The public property was delivered to and accepted by the
representative of the United States. !

Prior to the signing of the resolution of annexation the Re-
public of Hawaii had been an independent sovercignty. She
bad long ocenpied a pieturesque position among the govern-
ments of the world. Although annexation was’ brought about
by the mutual efforts and in compliance with the desire of both
governments when annexation became an accomplished fact, the
Republic of Hawaii passed into history; there was no “union” or
“marriage” as has been claimed, there was absorption—annihila-
tion. In the language of the resolution “the Hawaiian Islands
and their dependencies” were “annexed as a part of the territory
of the United State=,”" and at once became “subject to the sov-
ereign dominion thereof.”

The Joint Resolution further provided “until Congress shall
provide for the government of sueh islands all the eivil, judicial
and military powers exereised by the officers of the existing gov-
ernment in said islands shall be vested in such person or persons
and shall be exercised in such manner as the President of the
United States shall direct; and the President shall have power to
remove said officers and fill the vacaneies so oceasioned.”

Chief Justice Taney says on the subject of newly aequired
territory: “There is certainly no power given by the constitu-
tion to the federal government to establish, or maintain, colonies,

bordering on the United States, or at a distance, to be ruled and
governed at its own pleasure.”

“The power to expand the territory of the United States by
the admission of new states is plainly given, and, in the cou-
struction of this power by all the departiuenis o1 the government,
it has been held to authorize the acqus.tion of ternitory not it
for admission at the time, but to be adnu
lation and situation would entitle it to be a t

It s acquired to become a state, and uot to be held as a colony,

and governed by Congress with absolute authority.

A power therefore in the general government to obtain and
hold eolonies and dependent territories, over wiich they might
legislate without restriction, would be inconsistent with its own
existence in its present form. * * ¥ [{ cannot create for
itself a new character, separate from the citizens of the Unitd
Ntates, and the duties it mees them under the constitution. The
tervitory being a part of the United States, the government and
the citizens both enter i under the constitution, with their re-
spective rights defined and marked out; and the fedral govern-
ment can exercise no power over his person or property beyond
vhat that instruments confers, nor lawfully deny ony right
which it has resevved. * * % It couid confor no power on
any local government established by its authority to vi-late the
provisions of the constitution.” Scott v. Nandford, 19 How. U.
S, 450-1-2-3.

“It cannot be admitted that the King of Spain (said Justice
Daniels) could by treaty or otherwise, impart to the United
States any of his royal prerogatives; and much less can it be ad-
mitted that they have capacity to receive, or power to exercise
them.

“Every nation acquiring tervilory by treaty or otherwisc
must hold it subject to the constitution and laws of its ocwn gov-
ernment, and not according to those of the government ceding
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it.” Pallod’s Lessees v. Hagan, 3 How. 225.

In the license cases, 5 How. 613, Mr. Justice Daniel again
said “Lawy of the United States,” in order to be binding, must
be within the legislative powers vested by the constitution.

Treaties to be valid must be within the scope of the same pow-
ers for there can be no “anthority of the United States” save
what is derived mediately, or immediately, and regularly and
legritimately from the constitution.”

Chief Justice Marshall, speaking for the Supreme Court of
the [Tnited States relative to the territory of Florida acquired
by the United States by treaty from the King of Spain, said on
the subjeet of the status of territory ceded by treaty: “The con-
stitution eonfers absolutely on the government of the Union the
powers of making war and of making treaties. Consequently,
that goverfiment possesses the power of acquiring territory, either
Ly conquest or treaty. The usage of the world is, if a nation be
not entirely subdued, to consider the holding of conguered terri-
tOTY B8 & ;;u-r._» military occupation, until its fate shall be deter-
mined at the treaty of peace. If it be ccdld Ly trealy, the ac-
guisition is confirmed, and the ceded tevritory becomes a part
of the nation to which it is anncaed cither on terms stipulated
in the treaty of cession, or on such as its new master shall im-
powe.”  Am. Ins. Co. et. al. v. Canter, 1 Pet. 542,

There wus no “conquest” by force in the annexation of the
Hawaiian Islands, nor “holding as conquered territory,” they
came to the United States in the same way that Florida did, to-
wit, by voluntary ces<sion, and the rule for determiming their
statps is the same. The Hawaiian Islands became a part of the
United States on the terms set forth in the Joint Resolution and
owvsuchterms “as its new master might impose;” not one or two
years after the Resolution was in force and effeet, but at onée,—
tmmediately.

The Resolution of annexation further provided that “the
municipal legislation of the Hawaiian Islands * * * not in-
consistent with the Joint Resolution, nor contrary to the Consti-

—
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It seems clear from the authorities cited that the Hawaiian
Islands were a part of the territory of the United Statcs on the
16th day of August, 1898, as much so as the State of Indiana or
the Territory of New Mexico.

Was the Constitution of the United States in force here theu, -

or the 5th and 6th amendments, as claimed for the petitioner?
These amendments are as follows:

“No person shall be held to answer for a capital or otherwise |
infamous crime, unless on a presentment or indictment by a
grand jury, except in cases arisirg in the land or naval forces, or
in the militia when in actual service in time of war or public
danger; ror shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall he be compelled,
in. any criminal case, to be a witness against himself; nor be de-
prived of life, liberty or prospcrity, without due process of law;
uor shall private property be taken for public use without just
compensation.” &th Amend. U. S. Const. .

“In all criminal prosecutions the accused shall enjoy the right
to a speedy and publie trial by an impartial jury of the state and
district wherein the erime shall have been committed (which
district shall bave been previously ascertained by law) and to be
informed of the nature and cavse of the aceusation: to be con-
fronted with the witnesses acainst him; to have compnlsory pro-
cess for obtaining witnesses in his favor: and to have the assist-
ance of counsel fcr his defence.” €th. Amend. U, S. Const.

The government of the United States is one of delegated pow-
crs. The American nation, or, in the language: of the constitn-
tion, “the people of the United States,” is absolutely sovereign.
This sovereign has prescribed certain fundamental rulee, con-
tained in the constitution of the United Statcs, which itz servants;
the President and cach member of Congrees, must take a solemn
cath to snpport and defend as a condition preeedent to taking
cffice. These servants are nowhere authorized to exercise abso-
lute govereignty but their powers are limited by the very terms
of the constitution under which they hold their respective offices
and discharge their official duties. :

Mr. Justice MeLean, speakieg for the Supreme Court of the
United States, said: L

“The federal government is one of delegated powers. All
powers not delegated to it, or inhibited by 1t to the states are

reserved to the states, or to the people.” Briscoe v. Bank, 11
Pet. 317.

Chief Justice Marshall said: “The Government, then, of the
United States can claim no powers which are not granted to it
by the constitution; and the powers actually granted must be
such as are expressly given, or given by necessary implication.”
Martin v. Hunter's Lessce, 1 Wheat. $26.

Early in the constitutional history of the United States,
(1820), Chief Justice Marshall, again speaking for the unani-

mous court on the question as to whether or not the provisions -

of the constitution extended to the District of Columbia, said as
to the meaning of t'\e term “United States™:

“Does this term designate the whole or any particular part of
the American empire( Certainly this questiva «an aanut of but -
one answer. 1t 1s the name givea to our great republie, which 18

composed of states and terriwories.  Lhe District of Uolumbia,
rTéE:

gary, ou the principles of our constitution, that uniformity in the
umposition o imposts, duties, and exercises should be observed in
the one than in the other.” Loughborough v. Blake, 5 Wheat.
317. _

This opinion has stood as the decision of the highest court in
the land for eighty years.

“Perhaps the power of governing a territory belonging to the
United States, which has not by becoming a state acquired the
means of self government may rvesult from the fact, that it is
not within the jurisdiction of any particular state, and is within
the power and jurisdiction of the United States. The right to
govern may be the inevitable consequence of the right to acquire
territory.  Whatever may be the source, whence the power is
derived, the possession of it is unquestioned.” Am. Ins. Co. 2.
Canter, 1 Pet. 542, '

Again in the same opinion the Chief Justice says: “In legisla-
ting for them, Congress exercises the combined powers of the
general and of a state government.” 1 Pet. 540.

Chief Justice Waite says in First Nat. Bank v. Yankton, 101
U. 8. 129: “All territory within the jurisdiction of the United
States, not included in any state, must necessarily be governed

by or under the authority of Congress. The territories are but \

pelitical subdivisions of the outlying dominion of the United
States.

Congress is supreme, and, for the purpose of this department
of its governmental authority, has all of the powers of the people
of the United States except such as have been expressly or by
implication rescrved in the prohilitions of the constitution.

It may do for the territorics what the people under the con:
stitution may do for the states.” _ '

Mr. Justice Curis in his dissenting opinion in the Dred Scott
case, says, on this subjeet: “If, then, this elause does contain a
power to legislate respecting the territory, what are the limits of
the power? ,To this I answer that in common with all other
legislative power of Congress, it finds limits in the express pro-
hiliticns en Cengress, not lo do certain things; that in the ex-
creise of the legislative power Congress cannot pass an ez post
facto law or bill of attainder and o0 in respect to each of the
other prohilitions contained in the constitution.”” 19 How.
614-15. ]

“The rovel doetrine,” says Lochren, U. 8. District Judge for
Dist. of Minn., “that the power of Congress to govern territpry
ceded to the United States may be conferred by a foreign sov-
ereign, by and through the terms of a treaty of cession, and that
the general government can excreise powers thus granted by &
foreign sovereign, independent of and in disr of the com-
stitution, until Congress, mayhap, in the future, shall by its en-
actment, sce fit to extend the constitution over e territory, is
contrary to the holding of the Supreme Court of the United
States above cited, to the effect that the general government is
one of envmerated powers, and can claim and exercise no power
not granted to it by the constitution, either expressly or by nee-
essary implication. .

It is elear that the general government cannot legislate over
territory where the eonstitution from which its every power i3
derived does not extend. The constitution must be in force over
territory before the general government can have any authority
to legislate respecting it. Neo foreiqn sovercign can invest the
general giwernment with any legislative power. 25

“The plain, obvious and undeniable fact is that the general
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érritory west of the Missouri, is not less within the United ™
~dtetes-than Maryland or Pennsylvania; and it is'wot less neces-




